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TOO MANY LAWS—MR. HUGHES’ 
ADDRESS 


We are drifting more and more rapidly 
into the condition of some of the more be 
nighted nations of the old world. It has 
been noticeable for many years that immi- 
grants coming to our shores from the 
European countries having the greatest 
number of oppressive laws, were lacking 
in love and respect for, and confidence in 
their respective governments. Govern- 
ment, to them, is a thing to take away the 
freedom of the individual, and to tax the 
individual to defray the expenses of op- 
pressing him. His government is_ his 
enemy, and the government agents—police, 
spies, tax-gatherers—are regarded with 
hatred. In these countries we find the 
greatest poverty, the greatest number of 
non-producers, the greatest inefficiency in 
administration of governmental affairs, and 
the least freedom of thought and action. 

Our Republic, with its supposedly great 
democratie people, is becoming a govern- 
ment of bureaus, a government with tov 
many laws, which serve to engender hatred 
and to destroy the affection and confidence 
which is characteristic of a truly free peo 
ple in their intercourse with their govern- 
ment. We have our spies and tax-gath- 
erers. We are losing our freedom, our 
democracy, through a multiplicity of laws, 
the worst of them engendered in intoler- 
ance and bigotry, and enacted without re- 
gard to our fundamental principles of 
government. 

Mr. Charles E. Hughes, in his opening 
address before the American Bar Associa- 
tion, at Detroit, on September 2, dwelt 
upon this important subject, and his words 
are well worth heeding. He said: 

‘‘When we think of the menaces to a 
well-ordered freedom we are apt first to 
lament the multiplicity and uncertainty of 








laws. And well we may. From my 
earliest recollection our leaders have be- 
wailed the grow’ng volume of our laws, 
and never have lamentations been more 
sincere or more futile. 

‘“‘The truth is that these multiplying 
laws are largely the natural sequence of 
other laws; they are proposed to meet the 
demands of individuals and communities 
seeking changes and improvements that 
they may escape the meshes in which they 
already find themselves entangled. After 
you get through with private b'lls, local 
bills, amendments of charters of all sorts, 
relief of towns, villages and cities, pro- 
visions for public improvements and. ap- 
propriations, you will probably find that 
the bulk of legislation of a general nature 
directly touching our lives and property is 
much smaller than you thought, although 
much larger than it ought to be. Ard if 
you look at the mass of discarded legisla- 
tive proposals, at the thousands of bills 
that annually fail, your eyes may brighten. 
But you cannot fail to realize that how- 
ever we may decry, as we should continue 
to decry, the increasing volume of statutes, 
the greatest menace is not in numbers but 
in character. 

‘‘One little statute, in a few words, may 
carry a thrust at a vital spot, or inflict a 
serious wound and give us far more trouble 
than a thousand prolix measures which 
may do no one any serious injury and of 
which most persons are happily ignorant. 

‘The most ominous sign of our time, as 
it seems to me, is the ind‘cation of the 
growth of an intolerant spirit. It is the 
more dangerous when armed, as it usually 
is, with sincere conviction. 

‘‘Our institutions were not devised to 
bring about uniformity of opinion; 1f they 
had been, we might well abandon hope. It 
is important to remember, as has well been 
said, that ‘the essential characteristic of 
true liberty is, that under its shelter many 
different types of life and character and 
opinion and belief can develop unmolested 
and unobstructed.’ Nowhere could this 
shelter be- more necessary than in our own 
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country with its~ different racial stocks, 
variety of faiths, and the manifold inter- 
ests and opinions which attest the vigor 
and zest of our intellectual life. Let not 
the vital principle be obscured by mefe 
discussions of constitutional power. 


‘Especially should we be on our guard 
aga‘’nst varieties of a false Americanism 
which professes to maintain American: in- 
stitutions while dethroning 
ideals. But the just demands of liberty 
are not to be satisfied even by a free and 
uncorrupted right of suffrage. 
has its own capacity for tyranny. 
of the most menacing encroachments upon 
liberty invoke the democratic principle and 


Some 


American 





Democracy | 
| 


assert the right of the majority to rule. | 


Shall not the people—that is, the majority 
—have their heart’s desire? There is no 
gainsaying this in the long run, and our 
only real protection is that it will not be 
their heart’s desire to sweep away our 
cherished traditions of personal liberty. 
The interests of liberty are peculiarly those 
of individuals, and hence of minorities, and 
freedom is in danger of being slain at her 
own altars if the passion for uniformity 
and control of opinion gathers head. 


‘‘There is the greater danger as the com- 
plexities of society increasingly demand 
that the range of personal volition be lim- 
ited by law in the interest of liberty itself. 
We are compelled to lay stress on restraints 
in the view that the liberty: which permits 
freedom of action would be a barren privi- 
lege if it did not also connote freedom from 
injurious action by others, and the security 
of l'fe and of individual opportunity lies 
in its immunities. 


“*Tt is no longer the simple matter of do- 
ing what one pleases in the wide open 
spaces, for there are no such spaces and 
the danger from other libertines more than 
offsets the delight in an uncontrolled free- 
dom. In providing through popular gov 
ernment these guarantees of the new lib- 
erty we have become so accustomed to the 
increasing need for regulations, because of 
congestion of population in great commu- 





nities, because of the necessity of resisting 
the assaults and contrivances of the preda- 
tory who have their own notions of free- 
dom, that we are disposed to become ob- 
sessed with the assertion of community 
power and with the creation of all sorts of 
legislative restraints which, in the lan- 
guage of the day, we can ‘put across’ con 
stitutionally.’’ 








NOTES OF IMPORTANT DECISIONS 


AUTOMOBILE REPAIR SHOP NOT WITH- 
IN BULK SALES LAW.—Where business al- 
leged to have been sold in violation of Bulk 
Sales Law (Crawford & Moses’ Dig. § 4870) 
was essentially an automobile repair shop, in 
which it was necessary to keep various parts 
for use in repairing cars, which parts were 
usually adjusted to cars of purchasers, and 
sale of such parts constituted an inconse- 
quential part of business, held that chancellor 
properly found that such business was not 
“mercantile business,” nor parts a “stock of 
merchandise,” within meaning of Bulk Sales 
Law. Fisk Rubber Co. v. Hinson Auto Co., 
Ark., 270 S. W. 605. 


We quo‘e from the Court’s opinion: 


“Here there was a sale of the entire busi- 
ness, but the question is whether there was 
a ‘stock of merchandise’ within the meaning 
of the statute. A stock of merchandise might, 
of course, consist solely or largely of automo- 
bile parts and accessories; but we have con- 
cluded that the finding of the court below that 
there was no sale of a stock of merchandise is 
not clearly against the preponderance of the 
evidence. The business sold was primarily and 
essentially a repair shop, including an agency 
for the sale of cars; but it is not contended 
that any automobiles were included in the sale. 
To carry on this business it was essential that 
various parts be kept in stock, but such parts 
were kept ordinarily for use in repairing cars, 
and the articles were usually adjusted to the 
ears of the purchaser. 


The case of Fiske Rubber Co. v. Hayes, 131 
Ark. 248, 199 S. W. 96, is relied upon by plain- 
tiff as sustaining its contention that the sale 
was in violation of the Bulk Sales Law. In 
that case we said the Bulk Sales Law was 
passed by the Legislature to protect the rights 
of creditors from fraudulent sales of property 
upon which credit had been extended, but we 
refused to hold the purchaser in that case lla- 
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ble under the provisions of the Bulk Sales Law, 
because the portion of the stock sold was in- 
consequential, when compared with the amount 
and value of the entire stock. Here there was 
a sale of the entire business, but we think the 
Court was warranted in finding that the Re 
liable Auto Company did not carry a stock of 
merchandise, within the meaning of. the Bulk 
Sales Law, and that the principal business of 
that company was repair work, and that such 
supplies as it carried were carried as an inci- 
dent to that business, and such sales as were 
made constituted an inconsequential part of the 
principal business. 


“A merchant ordinarily sells his stock of 
goods in substantially the same condition as 
he receives them, and the value of his stock is 
not ordinarily enhanced by any act of the 


merchant while the goods are in his posses- | 
sion; while here it was contemplated that some | 


service should be rendered the purchaser of 
any part of what is called the stock on hand. 
In the crise of Swift & Co. v. Tempelos, 178 
N. C. 487, 101 S. E. 8, 7 A. L. R. 1581, the 
Supreme Court of North Carolina, in constru- 
ing a statute of that State substantially similar 
to our own, said that the word ‘merchandise’ 
is usually, if not always invariably, limited to 
things which are ordinarily bought and sold 
in the way of merchants, and as the subjects 
of commerce and traffic, and held that the 
goods and fixtures used in a restaurant con- 
ducted on the ordinary plan are not a stock 
of merchandise within the meaning of the 
Bulk Sales Law (C. S. § 1013). There is an 
extended annotator’s note to the case, distin- 
guishing sales which are or are not within 
the provisions of the Bulk Sales Law. 


“In the case of Swanson v. De Vine, 49 
Utah, 1, 160 P. 872, a business operated under 
the name of Goodyear Shoe Repair Factory 
was sold. The business consisted of machinery, 
tools of trade, heel plates and cushions, laces, 
spools of thread, shoe soles, leather polish, 
brushes, etc., the same being used in the re- 
pair of shoes, items of which were displayed 
in a showcase and were sometimes sold at 
retail. The Supreme Court of Utah held that 
the owners of this business, who sold it in 
bulk, were not merchants within the meaning 
of the Bulk Sales Law of that State (Comp. 
Laws, 1917, §§ 5103-5107). In the opinion the 
Court said: 


“*We think the words “trade” and “business” 
are there (the statute of that State) used in the 
sense of a trade in or business relating to mer- 
chandise or a stock of goods—carrying on a 
business or trade in merchandise—and not in 











the sense of an occupation, handicraft, or busi- 
ness distinct from merchandise.’ 

“It might appear from the very size of the 
plaintiff’s account that the Reliable Auto 
Company carried a considerable stock, but it 
will be remembered that this account covered 
sales to the plaintiff extending over a period 
of two years, and there is no definite showing 
how much, if any, of these supplies were in- 
cluded in the sale.” 


ORDINANCE IMPOSING LICENSE TAX 
ON SOLICITORS TAKING ORDERS TO BE 
SHIPPED FROM ANOTHER STATE HELD 
VOID.—The Supreme Court of the United 
States, in Real Silk Hosiery Mills v. City of 
Portland, 45 Sup. Ct. 525, reversing 297 Fed. 
897, holds that an ordinance imposing a license 
tax on solicitors taking orders for hosiery to 
be shipped to buyers by the manufacturer in 
another State, is a burden on interstate com- 
merce and void as violating Art. 1, Sec. 8, of 


| the United States Constitution, though its ex- 


pressed purpose is to prevent possible frauds. 

The appellant is an Illinois corporation en- 
gaged in manufacturing silk hosiery at In- 
dianapolis, Ind., and selling it throughout the 
United States to consumers only. It employs 
representatives who go from house to house 
soliciting and taking orders. When a pur- 
chaser is found, the solicitor fills out and signs 
in duplicate a so-called “order blank.” This 
obligates appellant to make delivery of the 
specified goods and, among other things, states: 

“The mills require a deposit of $1.00 (or 
other specified sum) on each box listed below. 
Your hosiery will be mailed you by parcel post 
c. o. d., direct from the post office branch in 
our mills. Pay the balance to the postman. 
As the entire business of the Real Silk Hosiery 
Mills is conducted on the parcel post c. o. d. 
basis, our representative cannot accept your 
order unless the deposit is made. We do not 
accept full payment in advance. Do not pay 
more than printed deposit.” 

One of the copies is left with the purchaser; 
the other is first sent to the local sales manager 
and then forwarded to the mills at Indian- 
apolis. In response thereto the goods are 
packed and shipped by parcel post c. o. d. direct 
to the purchaser. The solicitor retains the 
cash deposit, and this constitutes his entire 
compensation. 

The appellant employs 2,000 representatives 
who solicit in most of the important cities and 
towns throughout the Union, and has built up 
a very large business—$10,000,000 per annum. 
Twenty operate in Portland, Ore. 
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May 16, 1923, that city passed an ordinance | |, REGAL IMPLICATIONS OF A RE- 


which requires that every person who goes 


from place to place taking orders for goods for 
future delivery and receives payment or any 
deposit of money in advance shall secure a 
license and file a bond. The license fee is 
$12.50 quarterly for each person on foot and 
$25 if he uses a vehicle. The bond must be 
in the penal sum of $500 and conditioned to 
make final delivery of ordered goods, etc. 


By a bill filed in the United States District 
Court for Oregon, appellant challenged the or- 
dinance and asked that its enforcement be re- 
strained upon the ground, among others, that 
it interferes with and burdens interstate com- 
merce and is repugnant to article 1, § 8, federal 
Constitution. The trial court upheld the en- 
actment and sustained a motion to dismiss the 
bill. This was affirmed by the Circuit Court 


of Appeals. 297 F. 897. 
Reversing the lower courts, the Supreme 
Court held: 


“Considering former opinions of this court, 
we cannot doubt that the ordinance materially 
burdens interstate commerce 4nd conflicts with 
the commerce clause. Robbins v. Shelby Tax- 
ing District, 120 U. S. 489, 497, 7 S. Ct. 592, 30 
L. Ed. 694; Brennan v. Titusville, 153 U. S. 
289, 14 S. Ct. 829, 38 L. Ed. 719; Rearick v. 
Pennsylvania, 203 U. S. 507, 27 S. Ct. 159, 51 
L. Ed. 295; Crenshaw v. Arkansas, 227 U. S. 
389, 33 S. Ct. 294, 57 L. Ed. 565; Texas Trans- 
port Co. v. New Orleans, 264 U. S. 150, 44 S. 
Ct. 242, 68 L. Ed. 611, 34 A. L. R. 907; Alpha 
Portland Cement Co. v. Commonwealth of Mas- 
sachusetts (May 4, 1925), 45 S. Ct. 477, 69 L. 
Ed. —. 

“The negotiation of sales of goods which 
are in another State, for the purpose of intro- 
ducing them into the State in which the nego- 
tiation is made, is interstate commerce.’ Mani- 
festly, no license fee could have been required 
of appellant’s solicitors if they had traveled 
at its expense and received their compensation 
by direct remittances from it. And we are 
unable to see that the burden on interstate 
commerce is different or less because they are 
paid through retention of advance partial pay- 
ments made under definite contracts negotiated 
by them. Nor can we accept the theory that 
an expressed purpose to prevent possible 
frauds is enough to justify legislation which 
really interferes with the free flow of legiti- 
mate interstate commerce. See Shafer v. 
Farmers’ Grain Co. (May 4, 1925), 45 S. Ct. 
481, 69 L. Ed. —. The decree of the court 
below must be reversed. The cause will be 
remanded to the District Court for further 
proceedings in harmony with this opinion.” 





SERVE COMMISSION IN THE 
ARMY* 


Between October 23rd and November 
4th, 1924, thirteen candidates for the office 
of presidential elector resigned their com- 
missions in the Officers’ Reserve Corps of 
the Army of the United States. One of 
these thirteen addressed to the Adjutant 
General an inquiry as to whether his posi- 
tion as a reserve officer might be consid- 
ered as invalidating his candidacy for the 
electoral college, in view of the constitu- 
tional provision that ‘‘no Senator or Rep- 
resentative or person holding an office of 
trust or profit under the United States 
shall be appo‘nted an elector.’’! The in- 
quiry was turned over to the Judge Advo- 
eate General of the Army whose opinion, 
when transmitted to the inquirer, was 
given to the press and precipitated the 
series of resignations so that on the final 
list of electors chosen at the November bal- 
loting no name of any reserve officer ap- 
peared. The Judge Advocate General 
seemed to believe that even a Reserve Offi- 
cer not on active duty held an office of 
trust and would be ineligible; recom- 
mended that the inquirer be advised that 
‘*in the event of his resignation as a Re- 
serve Officer the War Department will be 
glad to receive his application for reap- 
pointment at the proper time,’’? and de- 
clared categorically that 

‘‘The question whether or not a person 
is qualified to be a presidential elector is 
not one that the War Department has the 
power to decide.”’ 

The War Department refused to decide 
the question. The individual electors whose 
eligibility might have been made the sub- 
ject of a test case, avoided the issue by re- 
signing. The problem never reached the 
only body with power to decide—Congress 


*The author of this article, Capt. Elbridge Colby, 
is now on duty at Washington. In 98 Cent. L. J., 
240, there is an article on the Legal Status of the 
National Guard, also by Capt. Colby. 


(1) Const. U. S., Art. IL, Sec. 1, Cl. 2. 
(2) Ops. J. A. G., 210.43, Oct. 17, 1914. 
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or some special Electoral Commission cre- 
ated on the model of the Commission of 
1876. 


The fact that any challenge of an elec- 
tor’s eligibility would probably be decided 
on strictly party lines as in. the case of the 
Hayes-Tilden election,? was taken by some 
interested persons as foreshadowing the 
worthlessness of any ‘‘test case’’ in estab- 
lishing a precedent. Even with a majority 
in the Electoral College so substantial as 
not to depend upon the outcome of any 
such challenges, it was felt that the de- 
termination would still be on_ political 
rather than on legal or rational grounds. 
Legally any such determination would have 
no b'nding force on future challenges on 
the same grounds. Nor did it seem that it 
would have any moral force. A close vote 
and a bitter issue like that of 1876, with 
woeks of campaigning arousing popular 
excitement over the results and heavy 
party pressure exerted, would probably 
again insure votes according to the 
methods, the minds, and the habits of poli- 
ticians, i. e., along strictly party lines. It 
may perhaps then be taken for granted 
that this problem will never be settled, at 
least not in this way, with any binding 
effect. 


In the minds of those who discussed the 
problem, however, the scrutiny of possi- 
bilities brought to light certain other inter- 
esting complications. It developed that in 
that Congress there were several legisla- 
tors who held reserve commissions. The 
five year commission of a famous Senator 


was about to expire. He had just been 


practically read out of his own party. He 
did not seek reappointment as a reserve 
officer. If he had, and if his party—then 
in the majority—had sought to challenge 
his competency to sit in the Senate, one 
legal aspect of the reserve commission 
might have been decided, though only on 
limited grounds, and probably for that 
Congress and that session and that par- 
ticular Senator only. 


(3) Haworth, The Hayes-Tilden D’sputed Elec- 
tion of 1876, passim. 





It likewise developed that in the lower 
chamber there were eight Republican Rep- 
resentatives and one Democratic Repre- 
sentative who were reserve officers. Among 
these there could be counted four Distin- 
guished Service Medals for World War 
achievement, and one Distinguished Service 
Cross for heroism under fire, and several 
valid foreign decorations. Several of these 
were known to be very active in Reserve 
Corps affairs. One of them was in ‘‘com- 
mand’’ of a regiment in the Organized Re- 
serves, with ‘‘orders’’ being issued from 
regimental headquarters in his name, by 
an executive officer ‘‘by order of Colonel 
B-l-a-n-k.’’ (Names are not given because 
in making plain the situation it is not 
necessary to subject these gentlemen to 
superficial criticism.) The competency of 
these reserve officers to sit as members of 
Congress is, of course, like the competency 
of the other reserve officers to serve as 
presidential electors, not for determination 
by the War Department. Each house of 
Congress is judge of its own membership. 
The question has not been seriously nor 
publicly raised. If there be any precedent 
in the matter, it is a precedent of negative 
action, a precedent of tacit approval, a 
precedent. of toleration. Conspicuous Con- 
gressmen from New York, Ohio, Tennessee, 
and Maryland indicate in the Congres- 
sional Directory their connection with the 
Reserve Corps, and no challenge has arisen. 
One very distinguished gentleman in the 
House of Representatives even outdoes the 
Congressman-Colonel who has orders issued 
in his name, though on an inactive status. 
The extreme case is of a Representative 
who during a recess is called to active duty 
for an extended period of time and ordered 
to Europe in connection with foreign mili- 
tary negotiations—all of course with his 
own consent. Yet, as has been said, the 
issue has never been squarely raised and 
we may never know, save through impli- 
cation, whether a reserve commission bars 
a citizen from legislative duties under the 
federal government. 
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Historically speaking, the Officers’ Re- | Men of Lexington and Concord and the 


serve Corps and the Organized Reserves of 
the Army of the United States to which the 
Corps furnishes trained personnel, mark 
the third and final stage of popular military 
protection among free peoples. The first 
stage was a feudal stage out of which grew 
the militia theory of the governing peoples 
arming to furnish their proper quotas for 
war-time defense, as indicated in the an- 
cient Assize of Arms and the Statute of 
Westminster. The second stage fell in the 
era of national monarchies from about 1500 
A. D. onwards when royal troops were 
supported by royal funds and the mass of 
the population came to think of armed 
effort being entrusted to a distinct and 
separate class of professional soldiers, like 
the Swiss Guards of the Bourbons and the 
Hessian mercenaries of the Hanoverians, 
or the more national troopers recruited or 
‘*pressed’’ for service in the home country. 
The third stage is the modern stage, with 
grave emergencies and extensive wars en- 
listing the support of all available man 
power, like the enthusiastic enrollments of 
the wars of the French Revolution, the 
American Civil War, and the World War 
of 1914-1918, each of these conflicts requir- 
ing—it will be noted—compulsory con- 
scription of nationals. With modern 
armed conflicts requiring tremendous 
military efforts and enrollments far in ex- 
cess of what may appropriately be main- 
tained in times of peace without hamper- 
ing economic development, sound policy 
dictates dependence upon civilian support 
—voluntary or conseripted—rather than 
merely upon the ‘‘standing army’’ or the 
‘*peace establishment.’’ All who partici- 
pate in the government and enjoy its bene- 


fits are presumed available for the support | 


of that government in time of war.* 


Although the history of the United 
States does not reach back far enough in 
point of time to give true examples of 
these stages of policy, certain special cir- 
cumstances enable us to cite instances par- 
tially in point. For instance, the Minute 

(4) Arver v. U. S., 245 U. S. 366. 





trained militia of Massachusetts Bay who 
reported to the Commander-in-Chief at 
Cambridge and enabled him to force the 
British from Boston, are—by virtue of 
colonial conditions typical of the initial 
militia idea, the commoners who partici- 
pate in government likewise participat ng 
in the defense of the ideals of that govern- 
ment. For a second instance we may take 
the history of the Militia Act of May 8. 
1792, providing for nation-wide peace-time 
enrollment, yet never carried out because 
the new nation clung more generally to the 
‘‘standing army”’ theory in time of peace 
and, save when particular perils con- 
fronted the country, seemed to consider 
even its very small professional force suffi- 
cient for any contingencies. The limited 
experiences with ‘‘draft’’ laws in the Civil 
War did not lead to universal military 


service or to any consistent attempts to- 


ward the utilization of national man power 
on a large seale. The United States en- 
tered the Spanish War of 1898, the Mexi- 
ean imbroglio of 1916, and the World War 
of 1917-1918 without mobilization plans. 


After the Armistice and the subsequent 
return of the American Expeditionary 
Foree from overseas, a new and compre- 
hensive military policy was adopted by the 
national legislators in the form of the 
National Defense Act of 19205 in an at- 
tempt to follow for the future the war-time 
admonition of Woodrow Wilson: ‘‘It is 
not an army that we must shape and tra‘n 
for war: it is a people.’’ The new law® 
provided that the Army of the United 
States should consist of three components 
whose units should be divided into bri- 
gades, divisions, and higher units in such 
a manner as to form the basis of a complete 
and immediate mobilization of the man 
power of the country and that these units 
should be allocated to localities throughout 
the nation on the basis of thé potential 
military population. The three com- 

(5) J. G. Harbord, in Atlantic Monthly, Sept., 
1923, p. 340. 

(6) 41 Stat. 769. 
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ponents were defined as: (1) the Regular 
Army, (2) the National Guard, and (3) 
the Organized Reserves, perpetuating the 
names, the traditions, and the personnel— 
so far as possible— of the famous combat 
division of the World War. As Secretary 
ef War John W. Weeks has said: 

‘‘The Army should not be a class apart. 
* * * In the past the source of our mili- 
tary forces was not known until the out- 
break of war. Now we are making com- 








plete provisions during peace, and practi- | 


eally every village will contain some citi- 
zens who have taken the oath to serve in 


either the National Guard or Organized 
Reserves.’’? 
The civilian character of our armed | 


forces may perhaps be indicated by saying | 


that on July 1, 1924, with a Regular Army, 
including West Point Cadets, Army 
Nurses, Warrant Officers, Field Clerks and 
Philippine Scouts, totaling 132,464, the 
civilian members of the various components 
and units totaled :7# 


National Gaarg ot. 176,235 
Organ’ zed Reserves 85,104 
Reserve Officers’ Training Corps.....115,337 
Citizens’ Military Training Camps... 33,975 





410,651 

The National Guard is, of course, under 
state rather than under federal control. 
save in particular contingencies foreseen 
by law when it is federalized by legal 
methods. The Organized Reserves, how- 
ever, represent a wide-spread federal effort 
to disseminate civic responsibility and 
some modicum of military training and 
military leadership among the people, in 
large cities and in small towns.? Units of 
the Organized Reserves actually exist in 
skeleton form?® officered to approximately 
80 per cent of war strength and manned 
by a few enlisted specialists. In a military 
sense we might say, in the very words 

(7) Address at the Army War College. Wash- 
ington, D. ., quoted in the Army and Navy 
Journal, June 30, 1923, p. 1059. 

(7a) Annual Report of the Secretary of War 
for 1924. 

(8) Legal Status of National Guard, 98 Cent. 
L. J., 240. 
(9) Speech of Gen. J. J. Pershing at New York, 
Nov. 11, 1922. 


(10) Compilation of Opinions on National De- 
fence, pp. 112-113. 








which an ex-President used in another 


sense: 

‘‘The federal government maintains its 
personal presence in every local community 
throughout the vast stretch of national 
jurisdiction.’’!1 

In this organization, the Reserve Officer | 
holds a key position. The question as to 
whether this is a potential or an actual 
federal force, as to whether the Reserve 
Officer not on active duty is a federal offi- 
cer, may in perfectly possible contingencies 
become a serious problem in constitutional 
law. 

The officers of the Reserve Corps are ap- 
pointed and commissioned by the Presi- 
dent.1*, The form of commission issued to 
them reads: ‘‘Know ye that reposing spe- 
cial trust and confidence in the patriotism, 
valor, fidelity and abilities of * * * I do 
appoint him, ete.,’’ and further provides: 
‘‘He will enter upon active duty under 
this commission only when specifically or- 
dered to such active duty by competent 
authority.’’ The office they occupy is es- 
tablished by an act of Congress. They ‘are 
required to take the oath of office pre- 
scribed by Section 1757, Revised Statutes."* 
When ordered to active duty they are, 
until relieved by competent authority, sub- 
ject not only to the rules and Articles of 
War, but to all applicable orders and regu- 
lations governing the Army.’* The law 
states that ‘‘save in the event of a national 
emergency expressly declared by Con- 
gress’’ they may not be ordered to active 
duty without their own consent for more 
than fifteen days in any single calendar 
year.15 Naturally the ordering of Reserve 
Officers to active duty, for whatever 
periods of time, is dependent upon appro- 
priations by Congress for that specific 
purpose; but it is to be especially noted 
that no statutory limitation is placed upon 


(11) W. H. Taft, Our Chief Magistrate and His 
Powers, p. 59. 
oat" _ etn 37, Act of June 4, 1920, 41 Stat. 
ws <e J. A. G., 210.4, Nov. 1, 1918; ibid. 210.5, 
Sept. 7, 1922. 


a4), Ops. J. A. G., 400.321, ~. 28, 1922, Digest 


Ops. J. A. G., Jan.-Dec., 1922, p. 
wag Act of June 4, 1920, oe. 37a, 41, Stat. 
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the ordering of Reserve Officers to active 
duty for periods of fifteen days or less, re- 
gardless of their consent. Consequently, 
although Army Regulations dictate a pol- 
icy of limiting such orders to active duty 
to Reserve Officers who have expressed ‘in 
writing their consent for such service’’ and 
of excusing from orders to active duty any 
Reserve Officer, upon request in writing, 
‘‘upon whom active duty for trainng 
would work a hardship’’ for good reasons 
‘‘either business or otherwise,’’?® as far as 
the law goes the Reserve Officer is directly 
subject to peace-time calls for less than fif- 
teen days. The Army Regulations tem 
porarily protect his convenience more than 
does the law. Under the law, the call to 
active duty is beyond his control. It is 
in the discretion of the government. Un- 
der the law, he is bound to obey. He is 
subject to the Articles of War from the 
time he might be expected to obey—as well 
as from the time he does actually begin to 
obey—the order for such a eall to ‘active 
duty. In this sense and in view of these 
faets, it is not too much to say that a mem- 
ber of the Officers’ Reserve Corps holds an 
office of trust under the United States in 
the constitutional sense ;!7 that the Officers’ 
Reserve Corps is a part of the Army of the 
United States;!® and that members of the 
Officers’ Reserve Corps are ‘‘ Officers of the 
Army.’’!® 

This doctrine is actually applied in ad- 
ministrative practice, even though mem- 
bers of the Officers’ Reserve Corps on in- 
active status are not subject to the Articles 
of War.?° They are supposed to provide 
themselves with necessary articles of mili- 
tary equipment and to purchase those arti 





(16) Army Regulations, 140-5, pars. 27a, 28. 


(17) Ops. J. A. G., 210.4, Nov. 1, 1918; ibid., 
210.5, Sept. 7, 1922. 
(18) Sec. 1, Act of June 3 1916. 39 Stat. 166 as 


genqntes by Sec. 1, Act of June 4, 1920, 41 Stat. 
759. 


Op. J. A. G., 1922, Digest 


(19) 400.321. Jan. 28, 
A. G., Jan.-Dec., 27. 


Ops. J. 1922, p. 

(20) Article of War No. 2, Act of June 4. 
41 Stat. 759, 787. 

See the interesting case of a Reserve Officer on 
inactive status, not legally ordered to duty, who 
could not be tried for an offense comm tted in x. 
government airplane while making a practice fli 
at his own request. Ops. J. A. G., 250.419. “4 
9, 1921, Digest Ops. J. A. G., Jan.-June, 1921, p. 


1920 








cles from the government.2_ In New York 
State the need of their being equipped is 
recognized as warranting their possessing 
firearms in spite of state legislation pro- 
hibitory of such possession.?2 


The theory of localized units, locally 
officered by civilians holding reserve com- 
missions and prepared to function properly 
and promptly upon the occurrence of a 
national emergency—the basic theory un- 
derlying the Organized Reserves—implies 
a considerable degree of peace-time train- 
ing and peace-time assumption of respon- 
sib‘lity on the part of members of the 
Officers’ Reserve Corps.** Yet the train- 
ing required for efficient preparation for 
and performance of such possible duties is 
greater than can be given within the cus- 
tomary limited periods of active duty serv- 
ice. What is called ‘‘inactive duty train- 
ing’’ is going on all the time. Periodical 
meetings of groups of reserve officers in 
adjacent neighborhoods, voluntary attend- 
ance at lecture and study hours, guided 
reading in military tactics and technique, 
and enrollment in correspondence courses 
for Reserve Officers, are now depended on 
for a good proportion of the needed train- 
ing.** The officer of the Reserve Corps on 
an inactive status may be, until called to 
service, ‘‘in the status of a civilian,’’*> but 
the officers of the Reserve Corps through- 
out the country have a feeling that they 
must contribute tangibly to the military 
work, which, in such a large degree, now 
depends upon ‘‘the voluntary service of 
patriotic young men.’’® A committee of 

(21), Ops. J. A. 400.321, June 3, 1922, Digest 
Ops. J. A. G., Jan. Beet 1922, p. 26; Ops. J. A. G., 
226,21, April ‘27,1928, Digest’ Ops. J. A. G., 1923, 

(22) 1920 Ops. Atty. Gen. N. Y., 165. 
War Departmnept that the Heserve Officer has met. 
by virtue of his commission, the privilege of car- 
rying a pistol in a state where the carrying of 
such arms is prohibited sme. under state license. 
Ops. J. A. G., 474, 12, 1921, Digest Ops. J. 
A. G., July-Dec., 1921, 

(23) Speech of Seaaiene of War John W. 


Weeks, at Lehigh University, Oct. 8, 1921, Com- 
pilation of Opinions on National Defense, p. 132. 

(24) Adjutant General of the Army, Letter of 
Instruction to Commanders, uty 3, 1922, Com- 
pilation of Opinions on National efense, Pp. 118. 

(25) Ops. J. A. G., 474, Sept. it 1921, Digest 
Ops. J. A. G., July-Dec., 1921, Pp. 

(26) Statement by President wiesren G. Hard- 
ing, June 13, 1921, Compilation of Opinions on Na- 
tional Defense, pp. 133-134. 
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such officers serving temporarily with the 
Operations and Training Division of the 
War Department General Staff to frame 
recommendations as to the amount and 
character of active duty training and in- 
active duty training to be expected of their 
fellow Reserve Officers, declared in a re- 
port submitted April 11, 1925: 

‘*Each and every Reserve Officer 
in in fact an officer of the Army of the 
United States, not merely when called to 
active duty, but at all times.’’ 

In a measured opinion, the Supreme 
Court of the United States has said: 

‘An officer of the United States is one 
appointed by the President, a court of law. 
or the head of a department. (Const. Art. 
II, See. 2) * * * An ‘office or place of 
trust’ within a constitutional provision 
prohibiting persons holding any office or 
place of trust under the United States 
* * * means a public position involving a 
delegation to the individual of some part 
of the sovereign functions of the govern- 
ment to be exercised for the public 
benefit.’ ’27 

So, the Colonel of the Organized Re- 
serves who sits in the House of Representa- 
tives may on the one hand be said to have 
been appointed a Reserve Officer by the 
President, and on the other hand be said 
to have no delegation of the sovereign 
functions of the government because he is 
legally incompetent to enforce the ‘‘or 
ders’’ issued in his name to his reserve 
regiment. The question arises if the fact 
that, legally, he does nothing since his or- 
ders are without real validity, is not im- 
material beside the fact that his appoint- 
ment is from the President. The question 
however, as has been said, is one for the 
determination of the House of Representa- 
tives which alone can determine his com 
petency to sit. 

The question of pay is immaterial. The 
real question hinges on his responsibilities. 

‘‘In In re Corliss, 11 R. I. 638, 23 Am. 
Dee. 538, it was held that. the office of com- 
missioner of the United States Centennial 
Commission was ‘an office of trust’ within 
the meaning of the constitutional provision. 
* * * Tt is not an office of profit under the 

(27) U. 8. v. Germaine, 99 U. S. 508. 


* * * 





United States, for the commissioners are 
not entitled to any pay from the United 
States, nor to any perquisite or emolument 
under any law of the United States. But 
we think it is an office of trust. It is true 
that originally the United States had no 
pecuniary interest in the exhibition. * * * 
From the time the government gave its 
sanction to the exhibition, and especially 
after the President issued his proclama- 
tion, the honor and reputation of the 
United States were pledged for its proper 
management to its own citizens and to for- 
eign nations. From that time the honor 
and reputation of the United States were 
largely in the keeping of the commission- 
ers; and in this view there was a very deli- 
cate and important trust imposed in them. 
It would be a narrow, and we think an im- 
proper interpretation, to hold that an office 
is an office of trust only when: the officer 
has the handling of public money or prop- 
erty, or the care and oversight of some 
pecuniary interest of the government.’’%8 


The matter of pecuniary emolument or 
financial responsibility to the government 
is not involved in the acceptance of medals 
or decorations from foreign governments. 
The Act of July 9, 1918,” authorized any 
and all members of the military forces 
serving in the World War to accept such 
decorations and gave, in blanket form, the 
consent of Congress required therefor by 
Art. I, See. 9, Cl. 8 of the Constitution. 
The consent granted by that Act expired 
after the termination of the War. It has 
been stated by the War Department that, 
after the expiration of the time limit pro- 
vided for in the Act of July 9, 1918, an 
officer of the Reserve Corps, whether in 
active or inactive status, cannot lawfully 
accept a decoration.*° 


(28) Ops. J. A. G., 210.43, Oct. 17, 1924. 


Note, for example, the notoriety attained by a 
citizen who attempted to kidnap in a foreign land 
a conspicuous draft deserter and cosnaee prisoner 
and proved to hold a reserve commission under 
a Division of the War Department General Staff; 
the government was clearly embarrassed, even 
though the citizen was on an inactive status. 


(29) 40 Stat. 845,872. 


os Ope. J. A. G., 210.5, Sept. 7, 1922, out 
G., Jan.-Dec., 1922, p. 17. ‘Ops. J. 
sh, ‘Bot 27, 1923, Digest Ops. J. A. G,, i998. 


Where the question was not formally raised with 
the official authorities, one Reserve Officer 
accepted such a decoration from a foreign state. 
Between the date of his election to office and the 
date of taking the oath of office, a prominent 
Senator accepted a similar decoration, though 
again the question was not formally brought up. 
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The War Department refused a member 
of the Officers’ Reserve Corps permission 
to accept honorary rank in the Bolivian 
Army as an instructor in aviation, saying: 


‘*One holding a commission in the Offi- 
cers’ Reserve Corps holds an office in the 
Army,** and therefore an office of trust 
under the United States within the mean- 
ing of sec. 9, Article I of the Constitution 
of the United States, prohibiting the ac- 
ceptance of any office or title from any 
fore'gn state without the consent of Con- 
gress. ’’82 

Similarly, the War 
ruled that the same constitutional provision 
prohibits an officer of the Reserve Corps in 
an inactive status from acting as a com- 
mereial and publicity representative of a 
foreign government if this action should 
involve—as it almost of necessity must— 
appointment to office under the fore'gn 
state or emolument from such state.** 


The War Department is not adamant in 
the question. Indeed, the department 
seems to do everything possible in the way 
of legal interpretation to preserve the 
freedom of action of the Reserve Officer, 
feeling that as little restriction as possible 
should be placed upon the civilian activi- 
ties of Reserve Officers when they are not 
on active duty.*4 The Judge Advocate 
General’s Department has placed its facili- 
ties in support of attempts to retain for 
Reserve Officers the maximum _ possible 
civilian opportunities. The Reserve Corps 
was initially established by the Act of June 
3, 1916, ‘‘for the purpose of inducing 
civilians to render themselves liable to call, 
into the army in time of actual or threat- 


(31) Ops. J. A. G., 324.24, Dec. 29. 1917. 


(32) Ops. J. A. G., 210.14, May 7, 1920, D'gest 
Ops. J. A. G., May 1920, pp. 56-57. 


Note the predicament of Judge Woodward during 
the British military occupation of Michigan, as to 
whether federal officials of that territory might 
function under the temporary government insti- 
tuted by the invading, foreign power. 22 Michigan 
Law Review, 519. 


(33) Ops. J. A. G., 326.21, April 27, 1923, Digest 
Ops. J. A. G., 1923, p. 6. " 


Note the case of the federal marshal in Florida | 


denied the opportunity of acting as consular agent 
for a foreign state. 6 Ops. Atty. Gen. 409. 


(34) Ops. J. A. G., 210.43, Oct. 17, 1924. 
(35) 39 Stat. 166, sec. 37. 





Department has | 
| 














ened hostilities..’ The Department has 
said: 

‘It is preposterous to think that Con- 
gress intended to deprive of a part of their 
professional opportunities the members of 
a large and important class who should 
offer their services to the government.’’%6 

In line with these opinions of the War 
Department and the desire of the Depart- 
ment to carry out a very liberal policy, the 
Judge Advocate General has refused to 
give a blanket decision, however clear the 
purely constitutional aspects of the prob- 
lem appears to be, saying: 

‘‘A member of the Officers’ Reserve 
Corps is an officer of the Army. The office 
he holds is established by an act of Con- 
gress and he holds an office of trust or 
profit under the United States within Arti- 
ele I, Section 9, Clause 8, of the Constitu- 
tion. He is not necessarily, however, an 
officer of the United States within the pur- 
view of a particular act of Congress.’’37 

Wherever possible the War Department 
has stood for the theory that a Reserve 
Officer in inactive status is in the status of 
a civilian.*® This contention of the War 
Department has been successfully upheld 
on two conspicuous occas‘ons, for the par- 
ticular benefit of the members of the legal 
profession: The Department of the In- 
terior was prevailed upon to rule in favor 
of lawyers who held Reserve commissions 
being permitted to practice before that De- 
partment like other citizens. The penal 
statute which made it an offence for ‘‘an 
officer of the United States’’ to aid or a#® 
sist, or act as agent or attorney, in the 
prosecution of any claim against the gov- 
ernment appeared to bar Reserve Officers.® 
Nevertheless, it was decided after some 
discussion that a member of the Reserve 
Corps on the inactive list is not ‘‘an officer 
of the United States’’ within the meaning 
of that particular statute—this on the 
rather tenuous grounds that the said penal 
statute was passed ‘‘at a time when no 
such thing as an Officers’ Reserve Corps 

(36) Digest Ops. J. A. G., Jan., 1919 pn. 7. 

(37) Ops. J. A. G., 326.21, April 27, 1923, Digest 
Ops. J. A. G.. 1923, p. 6. 

(38) Ops. J. A. G., 474. Sept. 12, 1921, Digest 
G., July-Dec., 1921, p. 1 


. J. A. . 16. 
(39) Section 109, Act of March 4, 1909, 35 Stat. 
1088, 1107. 
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existed’’ and Congress could not have con- 
templated its application to the officers of 
said Corps.*® 


Another test of the legal abilities or dis- 
abilities of Reserve Officers occurred before 
a federal court. A distinguished attorney 
of the District of Columb‘a who held a 
commission in the Reserve Corps appeared 
before the Court of Claims to plead a cause 
and asked for a ruling as to his competency 
so to appear. It was already well settled 
that for an ‘‘officer of the United States’’ 
to appear and argue a case for a plaintiff 
would subject such an officer as is contem 
plated by R. 8S. 5498 to the penalties it 
presents.44 It was pointed out that the 
Reserve Officer on inactive status has no 
salary or emoluments of office. It was said 
that he has no defined duties to discharge. 
It was felt that his position is more analo- 
gous to that of an officer honorably dis- 
charged from the service than to that of a 
retired officer. It was decided that ‘‘his 
prosecution of a claim for a plaintiff in the 
Court of Claims of the United States is not 
in contravention of the letter or spirit of 
R. S. 5498.’’4? If this decision seems ineon- 
sistent with the decision in the ease of the 
Centennial Commissioner and with the 
present scope and variety of the inactive 
duties of Reserve Officers today, 1t is at 
least indicative of the tendency to prevent 
membership in the Reserve Corps working 


a hardship upon civilian workers, and 
notably of the tendeney to interpret 
statutes—as distinct from constitutional 


provisions—in a sense that will envisage 
Reservists as something different from 
‘‘ officers of the United States.’’ 


The problem is full of perplexities. In 
some circumstances the Reserve Officer 
finds that he is an ‘‘officer of the United 


2 oo Mg J. G., aeenez. 1919, p 7; Ons. 
G., 210.41, Pg ‘11. '1919 ; The Toomey Case 
Sent. Interior, April 8, 1924, No. M. 11981. 


(41) Digs. Ops. J. A. G., January, 1920, p. 17: 
18 Ct. Cl. 25; 31 Ct. Cl. 35; 
478; 23 Ops. 
131; 106 Ss. Wall. 385; .99 
U. 'S. 508; 124 U. S. 303. Retired officers cannot 
prosecute ‘claims. 29 Ops. Atty. Gen. 37; 18 Ct. Cl. 

; 31 Ct. Cl. 35; 105 U. S. 244. 


(42) menene v. U. &., Court of Claims. No. 
34115, Jan. — a Ct. Ci. 56; Dig. Ops. J. A. G., 


January, i990, p. 








States’’ even when not on active duty. It 
makes a great deal of difference whether 
you approach the problem from the view- 
point of constitutional law, or im the in- 
terpretation of certain penal statutes, or 
from the enthusiasm of active administra- 
tive officials, or from the guarded opinions 
of law officers of the War Department or 
the Attorney Generals of particular states. 
The decision as regards training activities 
rests with authorities of the Generai Staff. 
As regards ability to accept foreign decora. 
tions, it rests with the Judge Advocate Gen- 
eral. As regards the Electoral College and 
the Houses of Congress, it rests with the 


legislators. As regards state affairs, it 
rests with the various states.44 The prob- 
lem has many ramifications. Even the 


original intent and spirit of the basic laws, 
seem not to be completely valid guides. 
One thing alone seems clear. It is every- 
where admitted and recognized that the 
members of the Reserve Corps are perform- 
ing patriotic service of great and tangible 
value to the nation said that in view of 
such service their normal civilian pursuits 
should not be hampered by reason of their 
patriotism and their appreciat’on of civic 
responsibilities upon which the entire de- 


‘fense policy of the country rests. 


(43) E. g. Sec. 33, Art. 16. of the Constitution 
of the State of Texas, prohibits Reserve Officers 
holding office in Texas. 








A RAILROAD MAN’S PRAYER 


An old railroad employee was converted at 
a meeting and was asked to lead in prayer. 
He hesitated a moment, then with a trembling, 
but clear, resounding voice he said reverently: 

“O, Lord, now that I have flagged Thee, lift 
up my feet from the rough road of life and 
plant them safely on the deck of the train of 
salvation. Let us use the safety lamp known 
as prudence and all the couplings in the train 
with the links of love, and lay my hand lamp 
by the Bible. And Heavenly Father, keep all 
the switches closed that lead off on the sidings, 
especially those with a blind end. O Lord, if 
it be Thy pleasure, have every semaphore 
block along the line show the white light of 
hope that I may make the run of life without 
stopping. And, Lord, give us the Ten Com- 
mandments for the schedule; and when I have 
finished on schedule time and pulled into the 
dark station of death, may the Superintendent 
of the Universe say: ‘Well done, thou good 
and faithful servant, come and sign the pay- 
roll and receive your check of eternal happi- 
ness.’””—M-K-T Employees’ Magazine. 
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SUBSCRIPTIONS—CONSIDERATION 
In Re STACK’S ESTATE 
204 N. W. 546 
(Supreme Court of Minnesota, June 26, 1925) 


The decedent, who desired to contribute to 
the scholarship fund of a college, delivered his 
note to an officer of the college, whereupon the 
contribution was announced and induced others 
to make similar contributions. Large contribu- 
tions were also made to the general endowment 
fund and, in reliance upon all the subscrip- 
tions, the trustees erected new buildings. added 
to the equipment of the college and enlarged 
its field of instruction. Held, that payment of 
the note could not be avoided on the ground 
that it lacked consideration. 


C. O. Daily, of Mankato, for appellant. 

A. R. Pfau, Jr., of Mankato, and Hurd, Lene 
han, Smith & O’Connor, of Dubuque, Iowa, for 
respondent. 

LEES, C. This is an appeal from an order 
denying a new trial, made after the allowance 
by the district court of a claim against the 
estate of the decedent. 

(1) The claim is founded on a promissory 
note of $5,000, executed December 26, 1916, and 
made payable on demand to the claimant. The 
decedent died testate on June 2, 1921. His 
will, executed March 21, 1917, makes no men- 
tion of the note, but does contain a general 
direction for the payment of debts. 

The claimant is the Archbishop of the Dio- 
cese of Dubuque and a member of the board of 
trustees of an educational institution known as 
Columbia College. Prior to the date of the 
note the trustees had created a fund to aid 
poor boys in getting an education. The dece- 
dent became interested in a project to obtain 
new subscriptions to the fund, and executed 
the note accordingly. The note was kept by 
the diocesan chancellor with other evidences of 
like contributions, but no attempt to collect it 
was made in decedent’s lifetime. 


At the time of its execution, the trustees 
were engaged in a campaign to enlarge the 
general endowment fund. It was their plan to 
use a portion of that fund for scholarships. In 
soliciting contributions, decedent’s gift was 
frequently mentioned to induce others to make 
similar gifts. It was one of the first donations 
made and the publicity given to it seems to 
have borne fruit. The campaign resulted in the 
establishment of at least 30 new scholarships 
and in the contribution of over $1,000,000 to the 
general endowment fund. In reliance upon the 
subscriptions thus obtained, the trustees added 





largely to the buildings and equipment of the 
college and broadened the field of instruction. 
Some of these facts are set forth in the court’s 
findings; others, not mentioned in the findings, 
were proved conclusively. 


The claim was presented to the probate 
court in the name of Archbishop Keane. Ap- 
pellant contends that Columbia College, instead 
of the Archbishop, is the real party in interest 
and should have made the claim. This conten- 
tion is based on sections 8812, 8813, G. S. 1923. 
The provisions of these sections are not here 
important. After the appeal to the district 
court, the proceeding was virtually the same 
as though an action had been brought on the 
note in the lifetime of the maker, for, under 
section 8988, G. S. 1923, the issues raised by 
the pleadings were triable de novo. 


There can be no question about the right of 
the payee of a note to bring suit in the district 
court in his own name, even though the note 
was taken for the benefit of another. Section 
9167, G. S. 1923. Moreover, the rule seems to 
be that the person to whom a charitable sub- 
seription is made payable is the proper party 
to enforce payment. 25 R. C. L., p. 1405. 


(2) As to appellant’s second point, 
enough to say that a demand of payment was 
not a prerequisite; that is settled by First State 
Bank v. Utman, 136 Minn. 103, 161 N. W. 398. 
The principal question is whether there was a 
consideration for the note. 


(3) It is a matter of common knowledge 
that in a large measure private schools and 
colleges depend on donations for their main- 
tenance. When a donor gives his note and 
later seeks to avoid payment on the ground 
that the note lacked consideration, the courts 
have usually found a way of holding him to 
his promise. The earlier doctrine was that 
such a promise was purely gratuitous. But 
the desire to give greater stability and security 
to institutions partially dependent upon dona- 
tions for their existence and growth has 
brought about a marked departure from that 
doctrine. 

The theory of many of the decisions is that 
it is not necessary that a consideration exist 
at the time of making a subscription; it may 
be supplied by the subsequent conduct of the 
beneficiary. Hence if, before the subscription 
is revoked, the beneficiary incurs liabilities and 
expense on the faith thereof, the promise 
ripens into an enforceable contract. Y. M. C. 
A. v. Estill, 140 Ga. 291, 78 S. E. 1075, 48 L. R. 
A. (N. S.) 783, Ann. Cas. 1914D, 136; Furman 
Univ. v. Waller, 124 S. C. 68, 117 S. E. 356, 33 
A. L. R. 615; 25 R. C. L., p. 1402. 


it is 
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Another theory which has found acceptance 
is that, where several persons subscribe to a 
cause in which they have a common interest, 
the promises of the others constitute a consid- 
eration for the promise of each, or, as it is 
sometimes put, mutual promises constitute 
reciprocal obligations. Brokaw v. McElroy, 
162 Iowa 288, 143 N. W. 1087, 50 L. R. A. (N. 
S.) 835; Irwin v. Lombard Univ., 56 Ohio St. 
9, 46 N. E. 63, 36 L. R. A. 239, 60 Am. St. Rep. 
727; Furman Univ. v. Waller, supra. 


A third theory is that when, in reasonable 
reliance upon the promise, the promisee has 
been led so to act that he will suffer detriment 
if the promise is not kept, the promisor comes 
within the application of the doctrine of 
promissory estoppel. Beatty’s Estate v. West- 
ern College, 177 Ill. 280, 52 N. E. 432, 42 L. 
R. A. 797, 69 Am. St. Rep. 242; Trustees of 
Troy Academy v. Nelson, 24 Vt. 189. 


The several theories are discussed in Willis- 
ton on Contracts, §§ 116, 139. To the distin- 
guished author, neither the first nor the second 
seems logical. His conclusion is that the 
theory of promissory estoppel is the true one, 
for, near the end of section 116, he says: 

“In truth the enforcement of charitable sub- 
scriptions is only to be supported if a promis- 
sory estoppel be regarded as a sufficient sub- 
stitute for consideration.” 

The same view is expressed in 34 Harvard 
Law Rev. 220, in this language: 

“A charitable subscription is clearly a prom- 
ise to make a gift, without legal consideration. 
Nevertheless it seems unfair to allow the sub- 
scriber to avoid his solemn promise, in rea- 
sonable reliance on which liabilities have been 
incurred. * * * Promissory estoppel generally 
operates only to support a waiver. * * * 
But two cases have made it the basis of lia- 
bility to an individual. Ricketts v. Scothorn, 
57 Neb. 51, 77 N. W. 365; Switzer v. Ger- 
tenbach, 122 Ill. App. 26. And some have 
held it the foundation of liability for charitable 
subscriptions. Beatty v. Western College, 177 
Ill. 280, 52 N. E. 432. Its uniform recognition 
in this field would harmonize the decisions and 
substitute truth for fiction in the opinions.” 

We shall not stop to consider the logic of the 
courts in their search for a consideration in 
this class of cases. 

This court, in Albert Lea College v. Brown, 
88 Minn. 524, 93 N. W. 672, 60 L. R. A. 870, 
gave its approval to the doctrine that a sub- 
scription is valid and enforceable, although no 
consideration passed to the promisor at the 
time of his promise, if, in reliance on the 
promise, the promisee incurred liabilities or | 





expended money in furtherance of the purposes 
of the subscription or became responsible for 
the performance of the conditions imposed by 
the subscriber. That case alone is sufficient 
authority for the conclusion that payment of 
the decedent’s note can be enforced. It is 
true that it presents a somewhat different state 
of facts, for there was an express acceptance of 
the donor’s note, while here there was none, 
but an acceptance may be inferred from the 
conduct of the donee in retaining possession of 
the note and expending money on the faith 
thereof. 

The Archbishop testified that students were 
not received on the faith of the unpaid sub- 
scriptions, and this is the basis for the conten- 
tion that the college did not change its position 
in reliance on decedent’s promise to pay the 
amount of his note. In Brokaw v. McElroy, 
supra, the court said that where a subscriber 
contemplated the announcement of his sub- 
scription, and it was announced, there was a 
sufficient consideration if other contributions 
were induced thereby, although they were not 
to be devoted to the same purpose, or to be- 
come part of the fund to which the first sub- 
scription was made, and irrespective of the fact 
that the first subscription was not the sole in- 
ducement to the other subscriptions, or to the 
assumption of new burdens by the donee. It 
was also said that there need not be direct 
evidence that additional subscriptions were ob- 
tained, or that burdensome activities were un- 
dertaken on the faith of the first subscription, 
if either fact might be fairly inferred from the 
evidence. 

The trial court’s conclusion that the note 
was supported by a legal consideration was 
based on a specific finding of the existence of 
personal friendship between the Archbishop 
and the decedent, the latter’s knowledge of the 
program for the expansion of the college, and 
his desire to add to the scholarship fund. At 
the argument, respondent’s counsel frankly 
conceded that this is not a suffictent basis for 
the conclusion. The additional facts to which 
we have referred are not in dispute, hence we 
may assume them to be as proved and dispose 
of the case accordingly. See Breen v. Cameron, 
132 Minn. 357, 157 N. W. 500. 

We hold that the note became an enforceable 
obligation of the decedent prior to his death 
and that both the probate ani the district 
courts were right in allowing it as a valid claim 
against his estate. 


Order affirmed. 
NOTE—Promise or Subscription to Church, 


College, Etc., as Supported by Consideration.— 
In the case of Koch v. Lay, 38 Mo. 147, the de- 
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fendant pleaded that he had not received any 
consideration for several notes executed by him 
in favor of Webster College. It appeared that 
Webster College was incorporated by an act 
of the Missouri Legislature; that an organiza 
tion was effected, and that a Dr. Bullard was 
elected president of the Board of Trustees. 
The corporation had no money, and it sought 
to raise an endowment fund, and to erect suit- 
able buildings, by the sale of scholarships. 
To carry out this policy, and to afford easv 
terms to the purchasers of scholarships, notes 
were taken, varying in their time of payment 
from ninety days to four years. Upon the 
strength of these notes, defendant’s notes being 
fncluded among them, the corporation pur- 
chased a piece of land, built a structure for a 
college, employed professors, and for a number 
of years kept up an institution of learning 
But owing to the death of Dr. Bullard, and 
financial embarrassments, principally caused 
by those who had given their notes for scholar- 
ships neglecting and refusing to pay, the in- 
stitution finally went down and its assets were 
all sold. There was never a regularly organ- 
ized college faculty, but a competent corps of 
teachers was employed, sufficient to meet all 
the demands of the institution. On the ques- 
tion of consideration, the court said: 


“It is contended that the scholarship was to 
be perpetual, and as the college has ceased to 
exist, and can no longer comply with its part 
of the agreement, the defendant is no longer 
bound. But the defendant, by his conduct in 
refusing to pay his notes when due, and while 
the college was in operation, was instrumental 
in bringing about its failure; and when he has 
thus contributed to the accomplishment of its 
downfall, can he turn round and plead the con- 
sequences of his own act to exonerate himself 
from the payment of his just obligations? 
Had there been no expense incurred—no build- 
ings put up—no professors employed, and no 
contracts entered into, then there would have 
been some justice and propriety in the. plea of 
want of consideration. Where notes are given 
by one or more persons to any corporation, or 
other legal person, or any trustees, by way of 
voluntary subscription, to raise a fund to pro- 
mote an object, these notes are open to the 
defense of a want of consideration, unless the 
payee has expended money, or entered into 
engagements, which, by legal necessity, must 
cause loss or injury to the payee if the notes 
are not paid. There are many cases holding 
that gratuitous promises may be enforced, 
where they have operated to induce engage- 
ments and liabilities, within the knowledge of 
the promisor.” 


Notes were executed in March by one Sheid- 
ley, promising in the future to give $25,000.00 
to a school district for the establishment of a 
library. Thereafter the district took imme- 
diate action for the voting and issuing of 
$200,000 in bonds for library purposes, all of 
which was completed by July. In October the 
maker of the notes was adjudged insane. In 
the following February a site for the building 
was bought for $30,000, of which $5,000 was 
paid in cash out of the general revenues of the 
district, and mortgages issued for the balance. 


| 





It was held that, while the notes were not gifts, 
but mere promises to give in the future, the 
expenditure of money and incurring of liabili- 
ties by the district in reliance on such prom- 
ises constituted sufficient consideration for the 
notes. It was further held that the purchase 
of the site, the erection of the building and 
other acts toward the general enterprise con- 
stituted one concurrent undertaking, and that 
the notes became valid and irrevocable con- 
tracts as soon as the district, relying on their 
payment, expended money or incurred liability 
in promoting the general enterprise. Touching 
this point the court said: 


“It appears from the evidence that Sheidley 
was adjudged insane in October, 1894, and that 
the site for the building was not bought until 
February, 1895. From these facts it is argued 
that the promises were revoked before the site 
was purchased, and there was, therefore, no 
consideration for the notes. It cannot be said 
that the purchase of a site and the erection of 
the building were independent enterprises. 
They constituted but one undertaking, namely, 
that of securing a library building. The notes 
became valid and irrevocable contracts as soon 
as the district, relying upon their payment, 
expended money or incurred liability in pro- 
moting the general enterprise. This occurred 
before Sheidley was adjudged insane, and his 
insanity or death thereafter could not revoke 
them.” School District v. Sheidley, 138 Mo. 672. 

Where a written promise to pay, at a future 
date, a sum of money to an educational institu- 
tion, and before the promise is withdrawn, 
obligations have been created or expenses in- 
curred by the institution upon the faith of the 
promise, it becomes binding and is supported 
by sufficient consideration. Trustees v. Hoff- 
man, 95 Mo. App. 488. 

Ordinarily a promise to give money to a 
charitable purpose, such as to a college en- 
dowment or for the building of a church or a 
library, is gratuitous and unenforceable unless 
a consideration exists therefor. However, the 
accepted theory with regard to subscriptions to 
charity or promises to pay for a charitable 
purpose is, that if, on the faith of the sub- 
scription, and before its withdrawal, the prom- 
isee performs acts, expends money, or incurs 
enforceable liabilities in furtherance of the 
enterprise that the promisor intended to pro- 
mote, the consideration is supplied and the 
subscription is thereby rendered valid, binding 
and enforceable. This rule has been laid down 
and followed in so great a number of cases 
that it is thought unnecessary to set out more 
than a few. Such cases are collected in a note 
in 48 L. R. A. (N. S.) commencing on page 487: 
Young Men’s Christian Association v. Estill, 
140 Ga. 291; North Ecclesiastical Society v. 
Matson, 36 Conn. 26; Vermont v. Buell, 2 Vt. 
48; Williams v. Rogan, 59 Tex. 438; Wayne 
and O. Collegiate Institute v. Smith, 36 Barg. 
576; Ives v. Sterling, 6 Met. 310; Troy Confer- 
ence Academy v. Nelson, 24 Vt. 189; Rogers v. 
Galloway Female College, 64 Ark. 627; Owensby 
v. Georgia Baptist Assembly, 137 G>. 698; 
Boyle v. Glasscock, 24 Tex. 200; Brokaw v. 
McElroy, 162 Iowa 288. 
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1. Attorney and Client—Permanent Employment. 
—A contract for hiring an attorney that provides 
for permanent employment limited to the happen- 
ing of a certain contingency, where the attorney 
changes his position, in giving up other valuable 
clients, and incurs extra expenses in office equip- 
ment and assistants, is not void for lack of mu- 
tuality.—Roxana Petroleum Co. v. Rice, Okla., 235 


Pac. 


2.—Reasonable Value of _Services.—Where 
plaintiff, after being informed of existence of will 
in her favor, permitted defendants to continue to 
act for her in pending proceedings, she was 
estopped to deny liability for reasonable value of 
services performed and expenses incurred, though 
defendants had concealed existence of will until 
they procured contract whereby plaintiff agreed to 
give them one-half of property recovered.—Nugent 
v. Moody, Tex., 271 S. W 6. 


3. Automobiles—Measure of Damages.—lIn action 
for injuries to automobile sustained in collision, 
value of automobile may be shown by testimony 
of experts, or by other testimony of nature of in- 
jury sustained, and of material and labor supplied. 
—Olliff v. Howard, Ga., 127 S. S 


4.——Owner’s Liability.x—Owner, riding in auto- 
mobile driven by his daughter for his convenience. 
held liable for injuries to occupants of another 
ear, in collision caused by her negligence.—Carero 
v. Breslin, N. J., 128 Atl. 883. 


5.——Owner's Liability. —It is within legislative 
power to extend liability of motor vehicle owner 
to include liability for personal injuries caused by 
vehicle while being negligently operated by his 
express or implied consent, though not by himself, 
his servant, or agent, in view of G. L. c. 138, § 49, 
and chapter 140, § 155.—In re Opinion of the Jus- 
tices, Mass., 147 N. E. 681. 


6.—Railroad Crossing.—That automobile driver, 
as administrator of occupant killed in collision with 
train, was one of plaintiffs in action for damages. 
and ‘might be pecuniarily benefited by result of 
suit, held immaterial, where evidence warranted 
finding that accident was due to concurring negli- 
gence of driver and defendant railroad, and that 
latter’s negligence, as respects intestates, was 
proximate cause.—Phillips v. Boston & M. R. R., 
N. H., 128 Atl. 809. 


7.—Railroad Crossing.—Experienced automobile 
driver, who could have seen train 250, 400 and 700 
feet away, when 125, 100 and 75 feet, respectively. 
from crossing known to her to be dangerous, but 
never saw it, held contributorily negligent as mat- 
ter of law, though she looked and listened at point 
between 85 and 100 feet from crossing.—Gunby v. 
Colorado & S. R. Co., Col., 235 Pac. 566. 





8.—Regulation of Taxicab Operators.—Laws 
1923, p. 542, requiring taxicab operators to file in- 
demnity bond or insurance policy as security for 
injuries, held not arbitrarily discriminatery as be- 
tween taxicabs and other motor vehicles. in view 
of their use at all hours on all streets and at 
Geet speed.—Weksler v. Collins, Ill., 147 N. E. 


9.—Right to Operate.—It is within legislative 
power to enact that no person shall have license 
to operate a motor vehicle on public ways until 
he has satisfied an outstanding judgment against 
him founded on previous operation of motor vehi- 
o. ye Opinion of the Justices, Mass., 147 


10. Bankruptcy—Consideration of Lease.—Cer- 
tificates of finance corporation. deposited with 
lessor under lease which provided, ‘‘should the 
lessees carry out and perform the terms of this 
lease, * * * then and in that event only the 
lessor will return to the lessees the two certificates 

* which form a consideration for the execu- 
tion of this lease,’’ held not part of consideration 
of lease, and recoverable by trustee in bankruptcy 
of lessees.—Seattle Rialto Theatre Co. v. Heritage, 

C. C. A., 4 Fed. (2d) 668. 


11.——Guaranty of Payments.—Under 
Bankruptcy Act, § 16 vn... st. § 9600), providing 
that the liability of a person who is a co-debtor 
with or guarantor for a bankrupt shall not be 
altered by the discharge of such bankrupt, a guar- 
anty of the payment of rent under a lease is not 
affected by the discharge of the lessee in bank- 
ruptcy.—In re Tidus, U. S. D. C., 4 Fed. (2d) 558. 


12.—Jurisdiction.—Under Bankruptcy Act, § 2, 
subd. 20 (Comp. St. § 9586), a court of bankruptcy 
in one district has ancillary jurisdiction to enter a 
decree on a decree of the court in the district of 
adjudication, to aid the trustee in its enforcement 
against the defendant therein, who has removed 
into the first named district.—In re J. H. Small 
Shoe Co., U. S. D. C., 4 Fed. (2d) 618. 


13. Notice of Proceedings.—Whether bank- 
rupts had due notice of involuntary proceed'ngs 
against them held immaterial, and not to affect 
the validity of the adjudication, where they were 
present in court with counsel when the order was 
presented and signed, with consent of their coun- 
sel.—Marcus v. Pillsbury Flour Mills Co., U. S. 
C: C. A., 4 Fed. (2d) 536. 


14.——Oral Agreement at Trustee’s Sale.—Where 
alleged oral agreement between bankrupt and pur- 
chaser at trustee’s sale, whereby purchaser agreed 
to buy land and convey it to bankrupt, who had no 
interest in land and did not furnish any part of 
purchase money, was at most only an option to 
purchase such land from purchaser for what it 
cost him and was without consideration, no trust 
could arise out of such transaction, and agree- 
ment, being oral, was void under the statute of 
fraud.—Friedsam v. Rose, Tex., 271 S. W. 417. 





15.—-Partners Cannot Represent Partnership.— 
Where a partnership was in the hands of a re- 
ceiver when an involuntary petition was filed 
against it, the partners cannot answer for the 
partnership, and an admission of the allegations 
of the petition in an answer filed by them does 
not have the effect of a voluntary petition by the 
partnership, though it may be considered in de- 
termining the question of insolvency and other 
issues.—Central State Bank v. Harrington, U. S. 
Cc. C. A., 4 Fed. (2d) 514. 


16.——Payment of Partners’ Taxes.—Under 
Bankruptcy Act, § 5f (Comp. St. § 9589), providing 
that ‘‘the net proceeds of the partnership property 
shall be appropriated to the payment of the part- 
nership debts, and the net proceeds of the indi- 
vidual estate of each partner to the payment of 
his individual debts,’’ assets of a partnership may 
not be used to pay taxes due on property of the 
individual partners, before partnership debts are 
paid in full, and especially is this true in a state 
where, as in Texas exemptions are not allowed 
out of partnership property until 5 oes ~ debts 
ove paid.—In re McClure, U. S. C., 4 Fed. (2d) 


17.—Prior Transfer of Property.—Delivery of 
a draft by an insolvent corporation, more than 
four. months prior to its bankruptcy, to a creditor, 
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in payment of a past indebtedness, in the state 
where the creditor was doing business and where 
an insolvent corporation may lawfully prefer 
creditors, and delivery of the draft constituted 
payment. held not a transfer of property avoidable 
by the trustee, under Bankruptcy Act, § 70e (Comp. 


St. § 9654).—Woods v. French Shriner & Urner, 
U. S. D. C. 4 Fed. (2d) 711. 
18.—Sale by Receiver.—Where a sale of real 


estate of a bankrupt by a receiver, after adjudica- 
tion and after due notice to creditors, was ap- 
proved by the creditors, adopted by the trustee 
and confirmed by the court, with the assent of 
the purchaser, he was not entitled to have it set 
aside afterwards on the ground that, as made by 
the receiver, it was invalid.—In re Union Co-Op. 
Bakery, U. S. C. C. A., 4 Fed. (2d) 535. 


19.——Sale of Real Estate.—A sale of real estate 
of bankrupt at public auction will not be set aside 
on objection by a creditor for mere inadequacy 
of price.—In re Hiner, U. S. D. C., 4 Fed. (2d) 709. 


20. Banks and Banking—Acts of Officer.—Where 
cashier of bank, acting solely for his own interest 
and adverse to interests of bank and without its 
knowledge, participated in kiting transaction with 
others, whereby bank paid out large sums of 
money wtihout security for its repayment held 
that knowledge acquired by cashier could not be 
imputed to bank, nor were his acts binding on 
bank, so as to preclude it from recovering from 
eashier’s confederates losses suffered by such 
eee v. Harford Bank, Md., 128 
Atl. . 


21.——Authority of Cashier.—In the absence of 
evidence that he is authorized to do so, the cashier 
of a bank has no authority by virtue of his position 
to make any representations on behalf of the bank 
as to the standing or solvency of a third person.— 
Citizens’ Trust & Savings Bank v. Falligan, U. S. 
Cc. C. A., 4 Fed. (2d) 481. 


22.——Collateral.—In suit on note, in which de- 
fendant by counterclaim alleged conversion by 
plaintiff of collateral note deposited with it as col- 
lateral, where payee of collateral note could not 
deny that plaintiff bank rightly held note, he could 
not claim that defendant was under obligation to 
get it from plaintiff and return it to him.—First 
Nat. Bank v. Booth, Colo., 235, Pac. 570. 


23.——Falsifying Reports.—Practice of securing 
fictitious loans for a few days, only with express 
promise not to use funds thus appearing on paper 
to have been secured, and to pay loan at maturity 
by merely reversing charges, done for purpose of 
having such loans reflected in reports to comp- 
troller of currency is in itself fraudulent.—In re 
Peters, Mont., 235 772. 


24. Forgery.—In depositor’s action against 
bank to recover amount of checks paid on indorse- 
ments forged by its employees, defense of de- 
positor’s negligence and of account stated could 
only be set up respecting checks cashed by de- 
fendant bank and not as to checks cashed by 
other banks.—William J. Conners Car Co. v. Manu- 
a & Traders’ Nat. Bank, N. Y., 209 N. Y. 


Pac. 





25.——Transfer of Stock.—As St. 1923. § 183.01, 
refers to title to certificate as between transferor 
and transferee, and did not by implication repeal 
section 221.43, requiring transfers of bank stock to 
be recorded on corporation’s books, especially in 
view of section 183.03 permitting corporation to 
hold liable for calls and assessments persons regis- 
tered as share owners.—Parker v. Brumder, Wis.. 
203 N. W. 941. 


26. Trust Funds.—To hold bank accountable 
in equity for wrongful diversion of trust funds, it 
must appear that bank had notice of trust char- 
acter of fund.—Davis v. Woodlawn Sav. Bank. 
Ala., 104 So. 16. 


27. Bills and Notes—Attorney’s Fees.—Where 
notes secured by mortgage contained no pro- 
vision for attorney’s fees and no proceedings were 
taken on mortgage, providing for such fees on 
foreclosure attorney’s fees were improperly al- 
lowed in judgment on notes.—Moats v. Thompson. 








Pa., 129 Atl. 105. 


28. Negotiability.—Promissory note given for 
purchase price of pump with retention of title and | 





possession in payee until note was paid, and pro- 
viding that payee might take possession of property. 
whether note was due or not, and sell same if he 
deemed property unsafe, and maker agreeing to pay 
balance of note remaining unpaid after application 
of net proceeds of sale, held non-negotiable, since 
maker’s obligation was not absolute and uncondi- 
tional for payment of a definite sum of money at 
all events and without any contingency.—Murrell 
v. Exchange Bank, Ark., 271 S. W. 21. 


29.——-Partner’s Indorsement.—Partner’s indorse- 
ment of partnership note creates individual obli- 
gation, separate and distinct from firm obligation. 
~s -- eee Trust Co. v. Myers, Mass., 147 N. 


30. Brokers—Commissions.—Consideration for 
broker’s promise to try to find purchaser held 
owner’s promise to allow broker designated time 
to find purchaser and promise to pay commissions 
on condition that the broker procure a purchaser as 
a result of broker’s promised undertaking.—Singer 
Const. Co. v. Goldsborough Md., 128 Atl. 754. 


31. Carriers of Goods—Conversion.—Though coal 
company, after tendering cars of coal and bills of 
lading, naming plaintiff as consignee, which carr‘er 
refused to sign, acquiesced as matter of necessity 
in carrier’s acts in taking coal for its own use or 
diverting it to others, right of property and right 
of possession were sufficiently perfected in plaintiff 
to support action for conversion.—St. Louis | = 
Ry. Co. v. Georgia, F. & A. Ry. Co., Ala., 104 So. 33. 


32. Carriers of Live Stock—Negligence.—Neither 
the Hepburn Act making initial carriers of freight 
responsible, nor Act Cong. June 29, 1906 § 1 (Comp. 
St. § 8651), prohibiting confinement of live stock 
for more than certain period abrogates the com- 
mon-law duties and liabilities of carriers as en- 
forced in the state courts.— Hogg v. Louisville & 
N. R. Co., Ga., 127 S. E. 830. 


33. Carriers of Passengers—Safe Alighting Place. 
—When train or car stops at any place other than 
regularly appointed station or stopping place, and 
Passengers are expressly or impliedly invited to 
alight, it is carrier’s duty to select place that is 
reasonably safe and convenient, and to know 
whether place selected is of that character.— 
Alabama Power Co. v. Hall, Ala., 103 So. 867. 


34. Constitutional Law—Freedom of Speech.— 
An injunction restraining defendant from visiting 
with or accompanying plaintiff's husband. and in 
person, by telephone, telegraph, or writing. from 
communicating with plaintiff or her husband and 
from annoying plaintiff by attentions to her hus- 
band, is not in violation of Const. U. S. Amend. 
1, or Const. Tex. art. 1, § 8, by curtailing freedom 
of speech.—Smith v. Womack, Tex., 271 S. W. 209. 


35. Corporations—Note Given for Stock.—A note 
given for stock in a corporation, in violation of 
section 921, Code of 1906 (Hemingway’s Code, § 
4095), which prohibits the taking of a note in 
payment of stock in a corporation, cannot be re- 
covered on by the payee therein or a purchase 
thereof with notice.—Ellis Jones Drug Co. v. 
Williams, Miss., 103 So. 810. 


36.——Payment of Debts.—Where manager of 
drug store had, contrary to principal's instructions, 
purchased merchandise on credit, payment for 
such merchandise by corporation subsequently or- 
ganized by principal and manager to take over 
drug store business, without assuming debts, is 
not ultra vires, notwithstanding Vernon’s Ann. Civ. 
St. Supp. 1918, art. 1164.—Milam v. Stubbiefield, 
Tex., 271 S. W. 410. 


37. Covenants—Building Line.—Where porches 
and bay windows of residences of lot owners ex- 
tended substantial distance beyond building line 
imposed on each lot for benefit of other lot owners. 
they were not entitled to enforce restriction 
against prospective builder, proposing to project 
sun porch from 10 to 12 feet beyond line.—Mc- 
Govern v. Brown, Ill., 147 N. E. 664. 


38.  Electricity—Negligence.—In a suit against 
a municipality owning and operating an electric 
light plant for the death of a child caused by com- 
ing in contact with a highly charged wire which 
had fallen in a street, the fact. unexplained, that 
the wire had fallen in the street, was prima facie 
evidence of negligence on the part of the munici- 
—_— v. City of Canton, Miss., 103 So. 

















XUM 


Vol. 98 


CENTRAL LAW JOURNAL 325 








39. Frauds, Statute of—Execution of Contract. 
—Where plaintiff pleads an express contract and 
full execution thereof on his part, as the basis of 
his right of recovery, he cannot repudiate that part 
of the contract which the defendant was to per- 
form and recover otherwise than as the contract 
was violative of the statute of frauds. if the de- 
fendant tendered performance under its terms.— 
Hays Drilling Co. v. Sartain, Okla., 235 Pac. 615. 


40.—Interest in Land.—An alleged oral con- 
tract, whereby defendant was to take title to land 
in his own name, for benefit of himself and plain- 
tiff, as partners, plaintiff paying no money, was 
oe statute.—O’Bryan v. Zuber, Ark., 271 


_41.—Oral Contract.—Breach of oral contract to 
give plaintiff a written employment contract for 
five years was not actionable under statute, as 
being attempt to recover damages recoverable for 
breach of written contract.—Deutsch v. Textile 
Waste Merchandising Co., N. Y., 209 N. Y. S. 388. 


_ 42. Insurance—‘‘Accidental’ Death.—Death of 
insured at hands of insane person held ‘‘acci- 
dental,” within meaning of clause providing dou- 
ble indemnity for death from bodily injury directly 
or independently of other causes effected through 
external, violent, or ‘‘accidental’’ means.—Myers 
wy —_— Standard Life Ins. Co., Tex.. 271 S. 


43. Aeroplane Not “Common Carrier.’’—Aero- 
plane operating on no schedule, carrying no bag- 
gage, and making no stops in flight, but making 
trips by special arrangement with prospective 
passengers, whom owner operating it was under 
no duty to receive without race or other discr'mi- 
nation, so long as there was room and no legal 
excuse, held not ‘public conveyance provided by a 
common carrier for passenger service only,"’ with- 
in policy insuring against accidental death from 
injuries received while riding as passenger in 
“railroad car, steamboat, automobile, omn’‘bus, 
cab or other public conveyance,” etc., not being 
conveyance of same kind or species as_ those 
enumerated.—North American Acct. Ins. Co. v. 
Pitts, Ala., 104 So. 21 


44.——-Agent’s Authority.—In view of Code 1897. 
§ 1750, Code 1924, § 9004. where it was custom of 
insurer on accepting application for fire insurunce 
to issue policy covering period from date of appli- 
cation, its agent taking application had implied 
or apparent authority to make valid preliminary 
contract effective until its acceptance or rejec- 
GG ae v. National Fire Ins. So., Iowa, 203 


45.——Change of Ownership.—Sale by partner of 
his interest in insured property to another purt- 
ner is not change of title and possession. avoid- 
ing fire policy or defeating recovery.---Germania 
Fire Ins. Co. v. Fort Worth Grain & Elevator Co., 
Tex., 271 S. W. 256. 


46.——Change of Ownership.—Finance company. 
which acquired purchase-money note given in part 
payment for automobile and had insurance policy 
issued to itself and purchaser, held not liable for 
refusal to have such policy transferred to subse- 
quent purchaser; there being no agreement that 
such purchaser’s payments, or any part thereof 
were to be applied in payment of insurance.— 
Rheuban v. Commercial Investment Trust. N. 
128 Atl. 807. 


47.——Chiropractor Not ‘Physician.’’"—Chiroprac- 
tor held not ‘legally qualified physician.” within 
policy requriing that insured be attended by such 
physician to recover sick benefits; term “physi- 
cian” colloquially including term ‘“‘surgeon’’ and 
many specialists within field of medicine.—Isaacson 
v. Wisconsin Casualty Ass’n, Wis., 203 N. W. 918. 





48.— ‘Fire Record.’’—In action on fire policy in 
which plaintiffs were not charged with responsi- 
bility of fire causing injury, proof of their ‘‘fire 
record’’ with other insurance companies held prop- 
erly rejected.—Union Ins. Soc. of Canton v. Sud- 
duth, Ala., 103 So. 845. 


49.—Incontestability Clause. — Incontestability 
clause, in policy providing for one of two or more 
benefits in case of ordinary or accidental death, 
accident, or disability, does not prohibit insurer 
from showing particular alternative benefit which 





insured is entitled to receive.—Sanders 
son Standard Life Ins. Co., . & DBD. 
(2d) 555. 


v. Jeffer- 
C., 4 Fed. 


50. Notice of Death.—A clause in an accident 
insurance policy, requiring written notice of injury 
within 10 days of occurrence of accident and 
affirmative proof of death within two months from 
date of death, is void as being in direct contra- 
vention of Rev. St. § 5714. and terms of policy 
must be construed without Teference to such 
clause, and as though no time for giving of such 
notices was specified.—North American Acc. Ins. 
Co. v. Baldwin, Tex., 271 S. W. 181. 








51.—Renewal.—Agent’s agreement to renew 
policy was not bind:ng on insurance company, 
where he had been instructed not to wrile insur- 
ance on property such as that involved, without 
approval of home office, and, as found by jury he 
had no apparent authority to make contract to re- 
new policy.—Liverpool & London & Globe Ins. Co. 
v. Cabler, Tex., 271 S. W. 441. 


52. Interstate Commerce—Railroad Within One 
State.—Railroad which seldom transported inter- 
state goods, and which possessed single track 
located wholly within state. though connect'’ng with 
interstate line at one point, held not connected 
with interstate commerce so as to bring servant's 
action for injuries within federal Safety Appliance 
Act (U. S. Comp. St. §§ 8613-8615).—McMahan v. 
Montour R. Co., Pa., 128 Atl. 918. 


53. Regulation by State.—Though a state may 
not specially regulate interstate commerce, at least 
until Congress has acted, it may prescribe uniform 
regulations necessary for public safety in respect 
to operation of motor vehicles on its highways, in- 
cluding those moving in interstate commerce.—In 
re Opinion of the Justices, N. H., 129 Atl. 117. 





54.——Repairing Tracks. — Employee repairing 
roadbed and tracks of railrcad, engaged in inter- 
state commerce, held employed in ‘interstate com- 
merce.’’—Carter v. St. Louis, T. E. R. Co., Mo., 
271 S. W. 358. 


55.— Safety Appliance Act.—Logging cars, not 
belonging to interstate railroad, but transported 
over its tracks, wholly within state under control 
of railroad’s train dispatcher, was within Safety 
Appliance Act March 2, 1893, as amended by act 
April 1, 1896, and Act March 2, 1903 (Comp. St. §§ 
8613-8615), which applies to all equipment moving 
on line of interstate railroad, regardless of nature 
of shipment.—United States v. Gulf. F 
Ry. Co., U. S. D. C., 4 Fed. (2d) 722. 


56.—Sale Between Local Parties.—A sale by a 
wholesale dealer in paper products to a_ lucal 
dealer in the same state is not a transaction in 
interstate commerce, because the seller causes the 
order to be shipped from the manufacturer in an- 
other state.—Pacific States Paper Trade Assi v. 
ee Commission, U. S. C. C. A., 4 Fed. 
(2d) 457. 


57. Joint-Stock Companies and Business Trusts 
—Defined.—Common-law trust associations used to 
carry on business are those in which interested 
parties have some management and control which 
are deemed to be partnerships. and those in which 
trustees have sole control as principals. which are 
true trusts; test being amount of control re- 
tained by beneficiaries.—Cattle Raisers’ Loan Co. 
v. Sutton, Tex., 271 S. W. 233. 


58. Landlord and Tenant—Crops.—Landlord's 
interest in cotton crop under lease for one-fourth 
of cotton raised or produced by tenants held 
“produced or acquired by or for him.” within con- 
tract to sell all such cotton to co-operative asso- 
ciation, though he authorized tenants to sell his 
part and pay him his share in money; sale by 
tenant being only act of agent.—Main v. Texas 
Farm Bureau Cotton Ass’n, Tex., 271 S. W. 178. 


59.——Duty to Licensee.—Person employed as 
demonstrator, to call on housewives to procure 
business by leaving coupon entitling holder to free 
sample of employer's product, was at best mere 
licensee in going into apartment house for such 
purpose, to whom owner owed no duty, except to 
refrain from affirmative acts of negligence.—Stacy 
v. Shapiro, N. Y., 209 N. Y. S. 305. 


60. Libel and Slander—Libel Per Se.—Asser- 
tions, in petition to county commissioners for re- 
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moval of road supervisor, that he does not give 
county value received for money drawn from pub- 
lic funds, and that “when working or pretending 
to be working he will have team standing on the 
public road, but not working at least 50 per cent 
of the time,” held not libelous per se.—Manley v. 
Harer, Mont., 235 Pac. 757 


61. Master and Servant—Right to Comm'ssions. 
—Where defendants contracted to continue to pay 
commissions on business received from customers 
procured by plaintiff as long as defendants ac- 
cepted business from them, held that plaintiff was 
entitled to commissions accruing on such bus‘ness 
after his discharge.—Williams v. Edward A. 
Thompson, Inc., N. Y., 209 N. Y. S. 309. 


, 62.—Scope of Employment.—In action for injur- 
ies Sustained by plaintiff when struck by defend- 
ant’s delivery truck, in which plaintiff made a 
prima facie showing that defendant was owner 
of truck and that it was being operated by its 
driver within scope of his employment. burden 
then rested on defendant to overcome that case. 
=x" v. Fleischmann Yeast Co., Mo., 271 S. 


63. Municipal Corporations—Illegal Assessment. 
—Property owner, who paid illegal assessment 
regular on its face, was not barred from recover- 
ing because payment was voluntary, since assess- 
ment constituted duress. in that it was cloud on 
his title, and subjected him to penalty and risk of 
sale of property on default in payment.—Seefried 
ae Co. v. City of New York, N. Y., 209 N. Y. 


64..—-Owners’ Use of Lots.—Generally owners 
of city lots may keep and use them as they see 
fit, without interference; but such right is not 
absolute. and it is lawful exercise of police nower 
for municipality to regulate or even prohibit car- 
rying on of cértain kinds of business for neace 
safety or health of community.—Harrison-Warren 
Realty Co. v. Spencer, N. Y., 209 N. ¥. S. 355 

65.——Rights on Private Property.—City. con- 
structing sewer through street with butting 
owner's consent and knowledge, had same richts 
as it would have in public street, regardless of 
whether street had been accepted by city, and 
sewer contractor had same rights as city.—Sum- 
~~ ae ae F es v. John Petrossi Co., N. Y. 


66. Nuisance—Vibration of Machinery.—Cease- 
less pounding of vibration from defendant's high 
speed uniflow engine and generator against walls 
of complainant’s factory building. 250 feet away. 
held not inconvenience incident to factory neich- 
amine og % was goquired to endure.—W21- 

an Co. v. United Stat Co. 
N. J., 128 Atl. 872. ———- 


67. Principal and Agent—Evidence of Agen-y.— 
Declarations and acts of agents are admissible as 
corroborative of other evidence, not necessarily 
conclusive in itself, tending to show agency.—Ger- 
mania Fire Ins. Co. v. Fort Worth Grain & Eleva- 
tor Co., Tex., 271 S. W. 256. 


68. Rewards—Right to.—Where robbers were 
being pursued by parties working independently of 
each other, one who first saw robbers and, in at- 
tempting to effect their capture, drove them into 
the hands of others, it being clear that but for 
his pursuit they would not have been captured in 
that place and manner, held entitled to share re- 
ward.—Cotton v. Downs, Ark., 271 S. W. 340. 


69. Sales——Entire Contract.—A contract for 
sale and delivery of a stated number of brick. for 
a specified purpose. which required that number 
and which provided that settlement for reieted 
brick should be deferred until final settlement or 
completion of the contract, held not divis'ble int> 
separate monthly contracts, because of a nro- 
vision that payment should be made each month 
for brick delivered during the preceding month.— 
Purington Paving Brick Co. v. Metropolitan Pav- 
ing Co., U. 8S. C. C. A., 4 Fed. (2d) 676. 


70.—False Representations.—Seller’s ignorance 


of condition of truck sold and buyer’s equal onnpor- 
tunity to know facts would not relieve former 








from responsibility for material representations 
relied on by buyer, especially where latter made 
no test of truck until it was driven from shop 
and trouble developing soon after was apparently 
remedied by seller’s mechanic.—Joe Lyons Machin- 
ery Company v. Wiegel, Ark., 271 S. W. 333. 


71.——Title to Goods.—Under c. i. f. contract, 
title to goods passed to purchaser on delivery to 
steamer, where bill of lading and invoice accom- 
panied draft, and certificate of insurance was fur- 
nished.—Adams v. Grundy & Co., Mass., 147 N. E. 


72. Telegraphs and Telephones—Liability for 
Error.—A telegram reading “selling rough at 
cost four cars Florida one California want none 
present Norfolk kicks prices’ * * held not 
cipher or obscure message, as a matter of law, 
within rule of company exempting it from _lia- 
bility for an error in such messages. as_ both 
words mean unintelligible, and do not apply to 
messages the words of which have definite coher- 
ence and connection; a “cipher’’ being ordinarily 
a secret or disguised written communication, un- 
intelligible to one without a key. and_ the 
adjective ‘‘obscure’’ when applied to words, state- 
ments or meanings. signifying not perspicuous, 
not clearly expressed, hard to understand.—West- 
ern Union Telegraph Co. v. Geo. F. Fish, Inc., 
Md., 129 Atl. 14. 


73. Trusts—Joint Deposit.—Deposit in building 
and loan association in trust for donor and an- 
other joint owner, subject to the order of both 
only, the balance to belong to survivor, is suffi- 
cient in absence of contravening evidence of_in- 
tent to create a trust.—Gimbel v. Gimbel, Md.. 
128 Atl. 891. 


74. Wills—Division of Legacy.—Respective lega- 
tees of two strings of pearls, combined into one at 
time of testatrix’s death, held owners in common, 
to whom pearls must be distributed by executor 
according to ordinary practice in distributing col- 
lection of articles bequeathed to more than one 
— v. De Garmendia, Md., 128 Atl. 
13. 


75.—Signature.—Section 5078, Code of 1906 
(section 3366, Hemingway’s Code), provides, among 
other things, that wills shall be in writing, and if 
not wholly written and subscribed by the testator 
or testatrix they shall be attested by two or more 
creditable witnesses in the presence of the testa- 
tor er testatrix. One of the two required attesting 
witnesses to a will subscribed to the will before 
the testatrix signed her name, but the signing and 
publication of the will by the testatrix and the 
signing by the subscribing witnesses was one con- 
tinuous transaction; each signing in the presence 
of the others. Held the will to be valid notwith- 
standing the signature of one of the subscribing 
witnesses before that of the testatrix.—Gordon v. 
Parker, Miss., 104 So. 77 


76. Workmen’s Compensation—‘‘Casual Em- 
ployee.’’—Special policeman on duty at theater who 
received instructions from his superiors only, and 
had continued under one appointment since 1916. 
held not ‘“‘casual employee,’’ as employment itself 
must be of a casual nature and for other purposes 
than employer's trade or business.—Lake v. City of 
Bridgeport, Conn., 128 Atl. 782. 


771.——Member of Association.—One who asso- 
ciates himself with others under an agreement for 
performance of work and labor of a “particular 
piece of work’ for an agreed wage, is an ‘“‘em- 
ployee” of the person having the work executed 
and the relation of employer and employee does 
not exist as between a member of such association 
and the association, under and by virtue of para- 
graph 4, § 2, c. 61. Sess. Laws 1923.—Dixon Casing 
Crew v. State Industrial Commission, Okla., 235 
Pac. 

78.—tTrading Farm Work.—Mutual agreement 
between dairy farmers to assist each other in fill- 
ing their silos held not joint enterprise in nature 
of partnership. or for social diversion. but con- 
tract for services, within Compensation Act, though 
they were to be compensated for by labor, instead 
of money; “pay” as used in definition of ‘‘em- 
ployer” in such act meaning compensation.—Smith 
v. Jones, Conn., 129 Atl. 50. 














